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BRIEF FOR PLAINTIFF-APPELLANT 


Statement 


This appeal by plaintiff-appellant cargo owner, (herein- 
after designated as consignee) is from a final judgment 
for cargo loss entered in an admiralty action on October 
13, 1976 (34a) by Judge Goetell in the Southern District 
of New York. 
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Facts 


The plaintiff-appellant was the consignee of cargo, which 
it had purchased from Shuron Continental in 1973, con- 
sisting of an optical grinding machine referred to as & 
generator (since it generates ophthalmic curves on lenses). 
This generator, packed in a large erate had been shipped 
by the vendor Shuron Continental along with 11 smaller 
cartons purchased at the same time. The goods were sold 
pursuant to an invoice against an irrevocable letter of 
credit which called for the draft to be accompanied by, 
amongst other things, an “on board” shipping company 
pill of lading marked “freight prepaid”. The generator 
itself, exclusive of parts, was invoiced at $8,670. Includ- 
ing freight and insurance its value came to $10,559.47. 


The District Court found that the defendant-appellee 
steamship line received the goods in question at the New 
York pier and issued a dock receipt therefor. The dock 
receipt incorporated the terms of the steamship line’s 
regular form of bill of lading (19a). 


The District Couvt further found that “The defendant, 
South African Marine, had issued an ‘on bor V bill of 
lading for all eleven cartons and the crate which was 
marked ‘Received on board March 22, 1974. The bill of 
lading was endorsed and presented to a bank along with 
other pertinent documents and payment was made to the 
seller, Shuron Continental. The issued short-form bill of 
lading incorporated all the terms and conditions of the 
earrier’s regular long-form bill of lading. The long-form 
extended the application of COGSA (Carriage of Goods 
by Sea Act 46 USCA See. 1301 et seq.) to the entire time 
that the goods were within the possession and responsi- 
bility of the carrier (8a). * * * Although the bill of 
lading indicated that all twelve pieces of cargo had been 
loaded on board the “Nepersure” on March 22, 1974, the 


3 


stevedore’s records reveal that only eleven cartons were 
loaded and this over a three-day period commencing on 
that date” (9a). (Italics added). 


The one crate containing the generator was never de- 
livered to the consignee, (5a) nor was there any evidence 
at trial that it was ever found. The District Court di- 
rected the entry of judgment in favor of plaintiff consignee 
for the loss; however, the recovery was limited to $500.00 
pursuant to the terms of the bill of lading (28a). 


Plaintiff’s appeal is directed solely to that part of the 
judgment which limits its recovery against the defendant 
to the sum of $500.00. 


Questions Presented 


1. The sole question presented to this Court is: Did 
the District Court err in limiting the recovery against 
defendant to $500.00 in view of the fact that an erroneous 
bill of lading was negotiated against a letter of credit to 
plaintiff’s detriment? 


POINT I 


An ocean carrier issuing a bill of lading with false 
information in order that the bill of lading may be 
negotiated through a bank to the detriment of a 
third party may not rely on the defenses contained 
therein. 


Although one of the causes of action for which plaintiff 
consignee brought this action against the ocean carrier was 
founded on the basis that “having relied upon the validity 
of the on-board bill of lading prior to April 29, 1974 plain- 
tiff became for value the owner of said shipment and the 
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owner and holder of said “on-board” bill of lading, the 
District Court did not address itself to this point. 


The District Court in its opinion stated: 


“The final argvment of the plaintiff is that the limi- 
tation rannot be applied here because there was 
fraud or negligence on the part of the shipline which 
invalidates the bill of lading and negates the effec- 
tiveness of the package limitation. Plaintiff relies 
primarily on the Havjo case, but it stands simply 
for the proposition that a shipline cannot gain the 
benefit of the package limitation merely by issuing 
a bill of lading claiming that the goods were on 
board when, in fact, they were not. While there 
was undoubtedly negligence on the part of either 
the shipline or the stevedore (a point to be con- 
sidered subsequently), there clearly was fraud. 
The bill of Jading was simply an error a... wothing 
more. 


The plaintiff argues, in effect that the shipline 
should be estopped from asserting the limitations 
defense because of its error in issuing an incorrect 
bill of lading. If the plaintiff's argument were 
accepted, it would be necessary in every non-deliv- 
ery case for the shipline to prove that the goods 
were in fact loaded as per the bill of lading. With 
the rare exception of goods lost at sea, in non- 
delivery cases the ultimate disposition of the goods 
is usually unknown. To nullify the package limita- 
tion because the bill of lading may have been erro- 
neous would be to completely change the burden of 
proof and the relationships between the parties. 
The Havjo case does not require such a result.” 


Since plaintiff-consignee’s action relates to a misrepre- 
sentation contained in the contract, (bill of lading), upon 


which the letter of credit was negotiated, the pertinent 
sections of COGSA, 46, U.S.C.A. Sec. 1301 et seq. are not 
pertinent. This statute relates solely to failure of the 
carrier to perform its contract of carriage and not to any 
misrepresentations contained in that contract. It does not 
limit plaintiff’s actions in tort, based upon fraudulent mis- 
representations made by and relied upon and thus causing 
damage to the plaintiff prior to the loading. This holds 
true, in respect of the cargo, even though these represen- 
tations were among the generic representations contained 
in the contract for the carriage of goods by sea. Toho 
Bussan Kaisha, Ltd. v. American President Lines, 155 F. 
Supp. 886, 889 affirmed 265 Fed. 2nd 418. 


COGSA Section 1311 expressly provides: 


“Nothing in this Act shall be construed as super- 
seding any part * * * of any other law which would 
be applicable in the absence of this Act, insofar as 
they relate to the duties, responsibilities, and lia- 
bilities of the ship or carrier prior to the time when 
goods are loaded on * * * the ship.” 


In the Toho case cited above the ocean carrier was 
denied the defense of the one year statute of limitation 
provided by COGSA, as the plaintiff in that case was an 
innocent victim of fraud, who was not basing its claim 
upon the bill of lading as a contract. In that case the 
steamship carrier had falsely dated the bill of lading in 
order to have it negotiated at the bank. 


In the instant case the ocean carrier placed an “on 
board” stamp on the bill of lading knowing that without 
such “on board” stamp, the bill of lading could not have 
been negotiated against the letter of credit and the plain- 
tiff-consignee’s money would not have been paid. The fact 
that the ocean carrier may have placed the stamp on the 
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pill of lading through neglect rather than design does not 
distract from the fact that the words “on board” are very 
significant and a specific requirement of the irrevocable 
letter of credit. Constructive fraud does not require in- 
tent to deceive. Liability for constructive fraud may be 
based on a negligent or even innocent misrepresentation. 
U. §. Fibres Inc. v. Proctor & Schwartz, Inc., 358 F. Supp. 
449, 460 affd. 509 F2d 1042 (6th Cir. 1975). 


If the steamship company desires to take its duties 
lightly and does not bother to make a determination if 
the cargo is actually on board before issuing such a bill 
of lading, it must accept the consequences. 


It is not to be believed that if any consignee actually 
knew that the cargo was lost prior to loading aboard the 
S.S. “S.A. Nepersure”, it would have purchased the “on 
board” bill of lading for $10,559.47, knowing it was only 
to receive $500.00 if the ocean carrier made false state- 
ments which induced the bank to make payment. As the 
Court stated in Olivier Straw Goods Corporation v. Osaka 
Shosen Kaisha (Alaska Maru), 27 F. 2d 129, 134: 


“F{owever common the practice may be of issuing 
on board bills of lading when the goods are not vet 
laden, the practice is at best extremely negligent. 
It not only may mislead merchants as to their actual 
contract rights but, if recognized as valid, is likely 
to deprive purchasers who import merchandise, 
banks financing their operations, and companies in- 
suring the goods against risks, of that certainty as 
to their rights and obligations which truthful con- 
duct and fair business dealings at least tend to 
promote.” 


The proposition stated by the Court in the Olivier Straw 
Goods case was followed by this Circuit in Miles Metal 
Corporation v. MS “Havso”, 494 Fed. 2d 563, (2d Cir. 
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1974). The District Court atiompted to distinguish the 
Miles Metal case irom the instant case on the basis that 
in the Miles Metal case the COGSA was not extended 
through terms of the bill of lading to the periods during 
which the goods were in the custody of the ocean carrier 
prior to loading (19a). In the instant case there is" 
question that the bill of lading contains a clause extending 
COGSA and the package limitation to the period prior to 
loading, but it is the contention of the plaintiff-consignee 
that this does not have the effect of providing a limitation 
to plaintiff’s action for misrepresentation. See the Toho 
ease (Supra). 


The defendant-ocean carrier and District Court also 
make a point of the fact that a dock receipt was issued 
to the shipper by the ocean carrier and the dock receipt 
incorporated the terms of the carrier’s regular form bill 
of lading (23a). The plaintiff in this action is the con- 
signee, not the shipper, and is not bound by the terms of 
the dock receipt which was not one of the documents nego- 
tiated against the letter of credit upon which the plaintiff- 
consignee relied. In fact it did not even know of it when 
the letter of credit was negotiated. The steamship carrier 
cannot exculpate itself from the effects of a misrepresen- 
tation in the contract by superimposing, or attempting to 
superimpose, on that contract a chain of allegedly ex- 
culpatory clauses which relate solely to the performaace 
of the contract. 
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POINT II 


The importance of an “ON BOARD” endorsement 
of the bill of lading. 


The District Court stated that: 


“To nullify the package limitation because the bill 
of lading may have been erroneous would be to 
completely change the burden of proof and the re- 
lationship between the parties.” (22a) 


Plaintiff is not attempting to nullify just the package 
limitation but rather nullify the bill of lading. In the 
instant case the Court found that the bill of lading was 
erroneous. Whether the error was due to design or ne- 
glect is of no consequence, because a bill of lading is put 
into circulation by the ocean carrier and the ocean carrier 
knows very well that the bank will rely upon the accuracy 
of information contained therein, when honoring the letter 
of credit. By analogy, the statutory rules, as set forth in 
COGSA, state that the description of the goods on the 
bill of lading constitutes prima facie evidence of receipt 
of the goods by the carrier, therein described. 46 USCA 
§ 1303(4). 


One purpose of the Carriage of Goods by Sea Act, was 
to enable the consignee—or a third party such as a bank— 
to rely on the description of the goods stated in the bill of 
lading. The statutory policy permitting a reliance on the 
bills of lading is an important one. Kupfermann v. United 
States, 227 Fed. 2d 348, 350 (2 CA 1955). 


Before the days of steamship lines, with fleets of more 
or less fungible vessels and warehouse facilities at loading 
points, it was not usually possible for the vessel owners 
or their agents to receive cargo until the vessel was ready 
to load it. As the captain and mate were then at hand, 
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the bill of lading was usually signed by one of these officers 
after the merchandise had been placed on board. These 
officers had prima facie authority to bind the owners in 
respect to the representations contained in the bill of 
lading. Thus the original bill of lading—now the “on- 
board bill of lading’—was a receipt for merchandise 
loaded on a named vessel and also a contract to carry it 
to an indicated destination. 


As modern steamship lines developed it became the 
custom to receive merchandise on piers, to be stored there 
unt'] arrival of a ship making a voyage to the appropriate 
destination. In such a case, the on-board bill of lading 
was no longer an accurate representation, and the trans- 
norters substituted for it a bill of lading signed by some 
clerk as agent for the transporter and known as the “re- 
seived-for-shipment” bill of lading. 


The foregoing created problems which became sufficient]v 
acute to induce New York bankers to take measures for 
its solution. 


In January 1920, a representative of counsel and a mem- 
ber of the staff of each of ten New York banks, trust 
companies, and private bankers doing an international 
business met and appointed a committee which addressed 
to the leading steamship lines operating in the port of 
New York a letter calling to their attention the problem 
of protection for banks which, when directed by so-called 
“export letters of credit” to pay against bills of lading, 
accepted documents (stated to be bills of lading) expressly 
giving the steamship companies the right to ship the goods 
by a steamer other than thy one mentioned in the bill, and 
in many cases not acknowledging receipt of the goods on 
board or even on dock. 


As a result the steamship companies agreed, in cases 
where practical, to adopt the plan suggested by the Bank- 
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ers’ Committee, nameiy, an “on-board” endorsement of the 
pill of lading after the goods were actually loaded.* 


The clause “on-board” “us became vital and a sine qua 
non in the honoring of letters of credit. The fact that in 
the instant case the erroneous “on-board” stamp was 
placed on the bill of lading possibly by negligence rather 
than intent, makes no difference as stated by the Court in 
the Olivier Straw Goods case (supra). 


The Court stated in the instant case (20a): 


“Although the evidence was far from conclusive, 
it would appear that the crate in question was in 
fact loaded and shipped aboard the 8.S. Morgenster 
on March 15, 1974, as originally intended by the 
seller’s freight forwarder. The carrier’s long-form 
bill of lading allows it to ship a piece on anv vessel 
—there was no requirement that the saipment be 
made aboard a specific vessel.” 


The plaintiff-consignee does not contend that a steam- 
ship line hasn’t the liberty to ship cargo on alternate 
vessels; however, it must issue a bill of lading for the 
vessel on which it is shipped. The fact was that it never 
outiarned off another vessel nor was any explanation for 
the lack of such outturn ever offered. 


* Bank Credits and Acceptance 5th Edition, 1974 Henry Harf eld, 
Esq. pages 60-62. 
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CONCLUSION 


The ocean carrier, having issued a bill of lading 
with an erroneous “on-board” endorsement, knowing 
that such bill of lading would be negotiated through 
the bank to-a third party relying on such endorsement 
to his detriment, may not use the defense of limitaticn 
of liability in the bill of lading. 


Plaintiff-consignee is entitled to recovery in full for 
non-delivery of its cargo. 


Respectfully submited, 


BieHam Ewnoxiar Jones & Houston 
Attorneys for Plaintiff-Appellant 
99 John Street 
New York, New. York 10038 
(212) 732-4646 


Joun T. KocHENDORFER 
Of Counsel 
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